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These consolidated contest and civil penalty proceedi ngs are
before ne as a result of a petition for civil penalty filed by
the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977 (the Act), 30 U S. C
" 801 et seq. These proceedings concern a 104(d)(1) citation
and seven 104(d)(1) orders that were issued as a result of the
M ne Safety and Health Adm ni strations (MSHA:s) acci dent
i nvestigation of the May 20, 1994, death of M chael Bassett, a
Rock of Ages (ROA) quarryman. Bassett, a channel burner operator
at ROAs Smith Quarry in Ganiteville, Vernont, was killed when
his torch ignited pyrodex blasting material.*’

Prior to the hearing, the Secretary noved to vacate
Order Nos. 4282252, 4282253, 4282254 and 4282258. The petition
seeks a total civil penalty of $135,000 for renmaining 104(d) (1)
Ctation No. 4282251 and 104(d) (1) Orders Nos. 4282255, 4282256
and 4282257.

The hearing was conducted from January 10 through
January 13, 1995, in Boston, Massachusetts, and, from April 25
t hrough April 28, 1995, in Montpelier, Vernont. On July 28 and
Cct ober 19, 1995, ROA fil ed unopposed Mdtions to Correct a total
of approximately 540 errors in the transcript of these
proceedi ngs. However, ROA has not alleged any significant
substantive transcript errors in its post-trial brief. | find
the transcript to be substantially accurate, particularly with
respect to the transcript pages referenced in this decision.

! The Smith Quarry is a conponent of Rock of Ages' Lite Side
Quarry which is the subject mne site in this proceeding.



Accordingly, ROA's Motions to Correct are granted with the
exception of any requested corrections that are substantively
i nconsistent with the transcript pages di scussed and cited
herei n.

ROA is a granite manufacturing conpany that is subject to
the Act. ROA is a large operator in that it has approximtely
300 enpl oyees and annual |y produces approximately 1.2 mllion
cubic feet of granite. (Tr.Il at 453-55; ROA Proposed Findins at
p.2).2 The parties: post-hearing briefs and replies are of
record.

St atenent of the Case

ROAs Smth Quarry is a solid nmassive granite formation
where bl ocks of stone, called benches, are renoved by quarrying
in a downward, fairly cubicle fashion. Thus, the base of a
quarried (renoved) bench becones the top of the bench to be
quarried below. A typical bench is approximtely 40 feet w de,
35 feet deep and 16 feet high.

Benches are separated by a channel burner operator who
proceeds with a torch up one side of the bench, along the back,
and then down the other side to create the bench. After channels
are burned to separate the bench on the sides and in the rear,
the bench is separated fromthe quarry floor by blasting materi al
that is loaded into lift holes drilled every six inches along the
base of the bench at its face.

Typical lift holes are 1-7/8 inches in dianmeter and
approximately 32 feet long. Wwen alift (blast) is clean, the
top half of the Iift hole becones part of the lifted bench, while
the lower half of the hole renmains at the surface at the top of
t he next bench to be quarried. |If the lift is not clean, caprock
may remain in place at the surface after the bench is renoved
with the |ift hole intact and the possibility of explosives
i nsi de.

ROA routinely used a continuous charge of prinmacord or
seismc cord as its lift hole blasting agent prior to 1993.
Begi nning in February 1993, ROA departed fromits usual bl asting
procedure and substituted pyrodex bags for blasting cord in

2 Transcript references are cited as "Tr.I1" and ATr.11@ for
the first and second phases of the trial, respectively.



several shots in February through July 1993. The pyrodex bags
were separated at the front, mddle and rear of the |loaded lift
hol es wi t hout any connecting ignition or detonating agents. The
bl ast procedure contenplated that the flame and heat from each of
t he pyrodex bags at the nmouth (front or collar) of each | oaded
lift hole would ignite the center and rear bags in sequence.

On Friday, May 20, 1994, channel burner operator Bassett
was killed when his torch ignited pyrodex conceal ed in caprock
as a result of msfires that occurred in June 1993. Bassett had
been burning a channel at the rear of the bench being quarried.
Quarry operations were suspended i nmedi ately after Bassett:s
death, at which time the post-accident investigation reveal ed,
in addition to the fatal charge, two bags of unexpl oded pyrodex
within two feet of Bassett:s torch path. Utimtely, NMSHA
determ ned there were a total of 22 bags of unexpl oded pyrodex in
the vicinity of the previously quarried June 22, 1993, Adeath
bench.(@ A total of 40 unexpl oded pyrodex bags, including those
found in the Adeath bench,(§ were found in ROAss Adans and Smith
Quarries which are in the Barre conpl ex.

MSHA | nspector Edward Bl ow arrived at the Smth Quarry on
the afternoon of May 20, 1994, to secure the scene and open the
i nvestigation. Steven Luzik, who is the Chief of MSHA's
Engi neering and Testing Division at the Techni cal Support Center
in Tridel phia, West Virginia, Supervisory Inspectors Donald
Fow er and M chael Misic, and Inspector Guy Constant conducted
t he accident investigation from Monday, May 23, 1994, through the
cl oseout conference on June 29, 1994.

As a result of MSHA's accident investigation, the Secretary
seeks to inpose penalties on ROA for four alleged violations of
mandatory safety standards in Subpart E of Part 56, 30 C F. R
Part 56, which govern hazards associated with expl osives.

Nanmel y, ROA was cited for an inadequate June 22, 1993, post-bl ast
inspection in violation of 30 CF.R " 56.6306(g); permtting



wor k ot her than work necessary to renove a msfire in the
affected blast area in violation of 30 CF.R " 56.6311(b);
permtting an open flane within 50 feet of explosive material in
violation of 30 CF.R " 56.6904; and inadequately trained

bl asting personnel in violation of 30 CF. R " 56.6300(a).

At the hearing the Secretary called G enn Dean Barrett of
t he Hodgdon Powder Conpany, ROAss pyrodex supplier, and
investigating officials Blow, Luzik, Fow er and Miusic. ROA
relied upon the testinony of its Chief Engineer, Donald Mirray,
and ROA enpl oyees David Gonp, a channel burner operator, and
Arnold Bolio, a front-end | oader operator. ROA also called
Dr. Chapman Young, a specialist in Geophysics and Materia
Sci ence Engi neering, as an expert witness. However, ROA did
not call Earnest Batchel der, the derrick operator who found
the critical four pyrodex msfires on or about July 1, 1993,
Ri chard ABud@ Reynol ds, the powder man who | oaded those m sfires,
and Earl Kelty, the foreman who supervi sed Reynol ds.

Backgr ound

ROA is a granite quarry manufacturing conpany wth
approxi mately 300 enpl oyees. The Smth Quarry, the site of the
accident, is a solid massive formation in the Barre conplex and
has approximately 50 to 75 quarrymen. Quarrying proceeds in a
fairly cubical fashion. The walls stay fairly straight. The
quarry size remains relatively constant as the process proceeds
downward, it does not taper. There are typically fromfive to
seven |l evels of operation at the quarry. At these levels, a
total of approximately a dozen benches (i ndividual blocks of
stone) are being worked at any given tine.

The first step in the stone renoval process is the channel
burni ng operation. The channel burner operates the channel
burning torch which creates thermal stresses causing the stone to
break of f. The channel burner proceeds up one side of the bench,
al ong the back and then down the other side to create a channel,
approxi mately six inches wide, on the sides and rear of the
bench. Benches vary in size. A typical bench is approximtely
40 feet wide, 35 feet in depth and 16 feet in height. (Ex. C2).

The channel burning process is conpleted in approximtely
15 days.

After channel burning, lift holes are drilled at the base of
the bench. The lift holes are about 1-7/8 inches in dianeter,
are drilled approximtely six inches on center, and proceed from
t he base of the open face back into the bench, stopping about one
foot fromthe channel in the back of the bench. The drill holes



are approximately one foot fromthe base of the quarry floor.
The lift hole drilling process is conpleted by the 26th day of
t he bench quarryi ng process.

After the lift holes are drilled, a line of vertical holes
are drilled every 5-2 feet in the top of the bench to create
vertical slabs of stone. The vertical holes are drilled four
i nches apart and are drilled down to within a foot of the |ift
hol es, but they do not intersect. The vertical drill holes
eventual ly create slabs that are about 5-2 feet in wdth. The
vertical holes are conpleted approximately 34 days into the
process.

After all the holes are drilled, sone, but not all, of the
lift holes in the bench are | oaded by the powderman and his
assi stant using various |oading patterns. For exanple, every
third or fourth lift hole may be | oaded wth explosives. Wth
t he exception of approximtely seven pyrodex shots that occurred
fromFebruary to July 1993, ROA used seismc cord which is
conti nuous detonating cord placed in various |lift holes connected
by a trunk line ignited by blasting caps. Follow ng the bl ast,
t he powderman, his assistant and the foreman go to the face of
t he bench to conduct an exam nation for a successful lift and to
| ook for any evidence of a msfire.

I n conducting a post-Dblast exam nation, the powdernen | ook
for: (1) proper cracking fromlift hole to |lift hole; (2) signs
of discoloration frombl ast residue on | oaded hol es; and
(3) any indication of non-initiated blasting materials or other
abnormalities. They al so observe the top of the bench to see if
the bench shifted in the blast. The blasting process is
conpl eted approxi mately 35 days into the process.

After blasting, the bench is quarried by separating sl abs
approximately 5-2 feet in wdth, by jack hammering a series of
shins and wedges into the vertical holes in the top of the bench.

The 5-2 foot slabs are then split fromthe bench by a front-end
| oader with a tipping boomused to topple each |ine down. As
each line is toppled, fresh stone is exposed beneath and behi nd
the line. The powdernen and quarrynen then examne this newy
exposed stone in the sane manner they exam ned the face.

The toppled slabs are split into smaller blocks 5 6" by 56"
by the height of the bench. These smaller blocks are then
transported by the front-end | oader to an area underneath one of
the derricks where the block is hoisted out of the quarry. The
process of splitting off slabs and reducing the slabs to smaller
bl ocks is repeated until the entire bench is quarried. During



this 10 to 12 day period follow ng blasting during which the

stone is renoved, i.e., the post-blast inspection period, the
guarrymen continue to exam ne the freshly exposed stone for
m sfires or other safety hazards. (See Tr.Il at 15-16). The

entire bench is renoved approximately 10 to 12 days after the
bl ast and 47 days after the initiation of channel burning work on
t he bench.

Fi ndi ngs of Fact and Concl usi ons

As not ed above, ROA routinely used primacord or seismc cord
as the blasting agent at the Smth Quarry. Seismc cord is
unlikely to msfire if the blasting caps and trunk line ignite at
the nouth of the |oaded lift holes and detonate the cord because
it is a continuous cord of blasting material. The greatest
concern is the potential for a break in the seismc cord by a
sharp piece of rock when the cord is unrolled and shoved into the
lift hole. A break in the cord can usually be detected by the
powder man because the cord would stop unrolling before it
approached the rear of the bench. (Tr.l at 233).

The Hodgdon Powder Conpany is a manufacturer of pyrodex.
Pyrodex is often referred to "as a replica of black powder"” and
is simlar to black powder in ingredients. (Tr. | at 128).

Bl ack powder is a mxture of charcoal, sulfur and potassium
nitrate. Pyrodex has all of the ingredients of black powder
pl us potassi um perchlorate and binders and burning rate

nmodi fiers.

Pyrodex is a propellant explosive as contrasted with bl ack
powder which is a detonating explosive. A propellant expl osive
burns generating gas and energy. A detonating expl osive
generates gas and energy as well as shock energy through
detonation. (Tr.l at 132). The Departnent of Transportation
(DOT) classifies black powder as a C ass A Expl osive and pyrodex
as a Cass B Explosive. (Tr.l at 128).

In 1986, ROA was contacted by denn Dean Barrett,
Vi ce- Presi dent of the Hodgdon Powder Conpany. Barrett encouraged
ROA to use pyrodex as an alternative to seismc cord or other
bl ack powder blasting agents. Barrett stressed that pyrodex
woul d have rock fracturing properties that were beneficial to the
quarrying process because it could split dinensional stone
w thout radial fracture. (Tr. | at 144). Barrett visited ROA s
Adans, Smith, and Rock of Ages quarries, where he perforned a
total of four pyrodex test shots with Ernie Silly (phonetic) of
t he Rock of Ages Quarry, Junmbo Harris, foreman of the Adans
Quarry, and an individual identified as "JR', foreman of the
Smth Quarry. Barrett did not recall neeting R chard "Bud"
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Reynol ds or Earl Kelty, the powderman and foreman, respectively,
who conducted pyrodex shots in 1993 at the Smth Quarry. (Tr.|I
at 136, 149).

Barrett testified that he stressed the need for stenmm ng
l[ift hole collars with paper or rags to ensure the holes were
pressuri zed and gas tight. Pressurization would ensure proper
lift because there would be no |l oss of gas energy. (Tr.l at 141,
147). Although the pyrodex bag placed at the nouth of the lift
hole is ignited by an electric squib, pressure creating a flow
channel is also essential to ignition of bags placed in the
m ddl e and rear of the lift holes as these bags are not
connected by any fuse or other ignition device. (Tr.l at 142).
Utimately, ROA Quarry Superintendent Larry Beede i nforned
Barrett that ROA was not interested in pyrodex because the
stenm ng process required to pressurize the lift holes was too
| abor intensive. (Tr.l at 147-48).

Barrett participated in a subsequent pyrodex test shot at
the Smth Quarry in 1987, at which tine he also did not recal
nmeeting Reynolds or Kelty. (Tr.l at 149). This shot was used to
denonstrate a nechanical plug that addressed ROA's concerns about
manual stenm ng. However, the test shot did not adequately split
the rock. Consequently, Beede informed Barrett that ROA was no
| onger interested in using pyrodex. (Tr.l at 149-50).

In January 1993, Barrett was advised by Beede and
Controller Paul Hutchins that ROA was interested in resum ng
their experinmentation with pyrodex. (Tr.l at 150). Barrett sent
ROA information concerning the proper pyrodex pre-blast, blasting
and post-bl asting procedures. The information addressed hol e
cl eaning and testing, |oading patterns, blast initiation and
hygroscopicity (pyrodex's water absorption qualities that
interferes with ignition).

Wth respect to his views on proper |loading, at trial,
Barrett was reluctant to admt that he had recommended that the
pyrodex bags be spaced in the lift holes, claimng that bags were
touchi ng each other in the 1987 test shot. (Tr.l at 171-72).
However, Barrett ultinmately conceded on cross-exam nation that he
bel i eved pyrodex bags spaced throughout a 30 to 40 foot lift hole
could be ignited by a single squib at the outernost bag, provided
there were no obstructions in the lift hole. (Tr.l at 174-77,
186). In fact, Barrett stated he has not advi sed pyrodex users
to cease spacing pyrodex bags in lift holes despite Bassett's
fatality. (Tr.l at 176). Finally, Barrett's paper on "Splitting
Granite Using Pyrodex" presented to the Society of Explosive
Engi neers in February 1987, and provided to ROA in January 1993,
notes that "powder had to be placed in nore than one section of
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the hole." (Ex. R4, at p.3) In sumuary, the evidence reflects
Barrett's recommended bl asting procedure involved the placenent

of separated pyrodex bags in pressurized lift holes that were

unconnected by any detonating cord or other ignition device.

During the period February through July 1993, ROA used
separ ated bags of pyrodex in several blasts at its Smth and
Adans Quarries by using an electric squib to ignite the outernost
bag in each loaded |ift hole. (Tr.l at 593-94). ROA had been
operating the quarry for over 90 years. (Tr.Il at 458).
However, these were the only production uses of pyrodex as a
bl asti ng agent. Consequently, ROA Chief Engineer Donald Mirray,
Engi neer Doug CGoldsmth and Foreman Kelty informed MSHA acci dent
i nvestigators Fowl er and Constant that pyrodex blasting reports
wer e kept because these pyrodex shots were experinental rather



than routine. (Tr.l at 564, 569, 593). The blasting reports
detailed the bench's quarry section |ocation and di nensi ons, and
identified the | oading pattern by identifying the lift hole

| oadi ng pattern and the nunber and spaci ng of pyrodex bags in
each | oaded hole. (See Ex. R-7).

Al t hough bl asting reports were made for each pyrodex shot,
ROA Chi ef Engi neer Donald Murray clainmed blasting reports for
three pyrodex shots at the Smith Quarry could not be | ocated.
Murray has characterized these "m ssing report" pyrodex bl ast
sites as "possible pyrodex shots" based on witness recollections,
none of whomwere called by ROA at the hearing. (Ex. C 10 at
p.4; see also n.4, infra). The existing reports detail pyrodex
shots on February 5, 1993 at the U-1 Section of the Smth Quarry,
shots on May 7, May 10 (or May 12), and June 22, 1993, at the
U 13 Section of the Smth Quarry (where Bassett was ultimtely
killed), and a shot on July 29, 1993, at the Adans Quarry.
(Exs. R7, R 24, Tr.1l at 638-50).

The June 22, 1993, blasting report reflects that 80 |ift
hol es, 37 feet in length, were drilled approximately 6 inches
apart at the base of the bench=s 42 foot face. (Ex. R 7). The
report further reflects powderman Richard ABud@ Reynol ds, under
t he supervision of Foreman Earl Kelty, |oaded a total of 52
pounds of pyrodex in 84 bags by placing four bags in each of
21 holes. (Tr.l at 567-68). The four bags in each | oaded hole
consi sted of one bag at the nmouth of the hole, one bag in the
center of the hole, and two bags at the rear. The rear bags were
pl aced approximately 32 to 37 feet fromthe hole's nouth. The
| oadi ng pattern was every fourth hole, i.e., holes 1-4-8-12-16-
20- 24- 28- 32- 36- 40- 44- 48- 52- 56- 60- 64- 68- 72-76-80). (Exs. R-7,
R-10; Tr.l at 569, 577-78).

Kelty and Reynol ds exam ned the bench after the blast. They
noted the bench was "tight in front" and that the "back lifted
good." (Ex. R7). Fower testified that "tight in front" neant
t he bench did not separate or nove as anticipated. (Tr.|l at 582,
638). On or about July 1, 1993, approxinately seven to ten days
foll ow ng the June 22, 1993, shot, derrick operator Earnest
Bat chel der found three or four bags of pyrodex that had
shaken | oose from bl ocks of granite lifted fromthe quarry
floor. (Ex. G 10 at p.5). Batchelder did not observe any
mat ches or detonators with the bags. (Ex. R-19). The pyrodex
m sfires were reported to Kelty. Foreman Kelty noted that
"4 bags [of] powder did not go off" on the June 22, 1993,
bl asting report. (Ex. R 7; Tr.l at 579-80).

Murray testified for ROA that Kelty ordered Reynolds to
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wash out the lift holes after Batchelder's find. However, on
cross-exam nation, Murray admtted he did not know whether the
holes were first washed in July 1993, after the bags were found
by Batchel der, or after Bassett's fatality. (Tr.Il at 544-45,
564-65). Inspector Fow er also testified on the extent of
Kelty's efforts to find nore msfires. Fowler testified he
interviewed Kelty on June 1, 1994, shortly after Bassett's death,
in the presence of Murray and ROA Engi neer Doug Gol dsmth.

Fow er testified:

Q Didyou ask [Kelty] whether four bags of powder had
been found?

Yes.
And did he respond?
Yes, he did.

VWhat did he say?

> QO » QO >

He said yes, that he was aware of four bags that
had been found.

Q And what did you say to himthen?

A: Well, the question was to M. Kelty is, if he was
aware of four bags of explosives that was not detonated
in the 6/22/93 shot, why didn't you follow up on those
four bags, the bags that was (sic) not detonated.

Q And did he respond?

He did.

And what did he say?
He shrugged his shoul ders and said, | forgot.

And what did M. Goldsmth do at that point?

> QO 20 X

Dropped his pencil. He was sitting directly across
fromhim (Tr.l at 586-87).

Fow er also testified that Quarry Superintendent Larry Beede
apparently was al so aware, prior to Bassett:s death, that pyrodex
m sfires had been found. (Tr.l at 601-04). Neither Kelty,
Reynol ds, Goldsmth nor Beede were called by ROA as w t nesses.
Murray testified but he did not rebut Fow er's testinony
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concerning Fower's June 1 Kelty interview. \ile the evidence
concerning the washing of holes is equivocal, ROA presented no
evi dence of any significant efforts to find additional msfires,
such as probi ng under caprock, follow ng the discovery of the
June 22, 1993, msfires. However, Miurray testified ROA was abl e
to find a total of 40 pyrodex msfires shortly after Bassett's
May 20, 1994, death. (Tr.Il at 526, 562).

The tenperature of a channel burner torch is approxi mtely
4,200 to 4,400 degrees Fahrenheit. (Tr.l at 208). The ignition
tenperature of pyrodex is between 750 and 800 degrees Fahrenheit.

(Tr.1 at 187). On May 22, 1994, Bassett was channel burning a
bench in the U- 13 Section. The bench was approxinmately 30 feet
wide by 35 feet in depth by 18 feet in height. Channels had been
cut on the east and west sides of the bench. The channel on the
north (rear) side of the bench had been cut approximately 16 feet
in length. At approximately 10:58 a.m w tnesses stated Bassett
was thrown approximately 10 feet in the air and killed instantly
when hi s channel burner apparently intersected pyrodex bags at
the rear of the bench approximately 16 feet fromthe northwest
corner. (Tr.l at 624, 625). ROA stipulated, for the purposes of
t hese proceedings, "that its nore likely than not that the cause
of the fatality was ignition of Pyrodex bag(s) causing a fatal
injury to M. Bassett." (Tr.l at 428). |In any event, as noted
bel ow, Bassett:s torch passed within two feet, but m ssed, two
m sfired bags of pyrodex just m nutes before he was kill ed.

As indicated, MSHA Investigator Luzik determ ned Bassett's
torch passed within two feet of two bags of unexpl oded pyrodex
encapsul ated in caprock only mnutes before Bassett's torch tip
came within one foot of the fatal explosive material. (Tr.| at
433-34, 541, 688). The proximty of the channel burned by
Bassett to these unexpl oded bags is clearly depicted in
phot ographs proffered by the Secretary. (See Ex. R5-C, R5-D,
and R5-E). There were three unl oaded hol es between the
fatal lift hole and the two m sfired bags, as depicted in
phot ograph R5-D. At trial, Luzik explained he arbitrarily
| abel ed these lift holes as Hole Nos. 1 through 5 in photograph
R5-D, with the fatal hole as Hole No. 1, intervening unl oaded
hol es as Hole Nos. 2, 3 and 4, and, the hole containing the two
msfires as Hole No. 5.° (Tr.| at 455-56, 681). Luzik testified

® ROA nisstates Luzik=s testinony Athat he found pyrodex in
the fifth hole at the accident site.@ (ROA br. at p.14). The
rear channel had been burned 16 feet when Bassett was kill ed.
Luzik testified he arbitrarily |labeled the fatal blast |ift
hole as Hole No. 1, followed by three intervening unl oaded
Hole Nos. 2, 3 and 4, and two msfires in the next |oaded hole
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the June 22, 1993, blasting report was the only report that
corresponded to the three unl oaded hol es between every | oaded
hol e | oading pattern found at the death scene. (Tr.1 at 688-
89). The two bags found in the rear of the hole al so conforned
to the June 22, 1993, |oading pattern. (Ex. R7).

Further investigation of the fatal U 13 bench site reveal ed
14 additional bags of unexpl oded pyrodex conprised of two bags in
the rear of each of seven lift holes. It is undisputed that
several of the seven msfired holes had three unl oaded hol es
between thementirely consistent wwth the June 22, 1993, | oading
pattern. (See Ex. R-10). These 14 m sfires, when conbined with
the four msfires found by Batchelder, the two msfires
di scovered by Luzik near the explosion, and the two bags believed
to have caused the explosion, resulted in a total of 22 msfires.
Thus, the 22 msfires of the 84 pyrodex bags |oaded in the
June 22, 1993, shot represent a msfire rate of 26 percent.

Furt her Findi ngs of Fact
and Concl usi ons of Law

a. Pyrodex Msfires are CGoverned
by Section 56, Subpart E

As a threshold matter, in an exercise in futility, ROA
argues that pyrodex is not an explosive regul ated by Part 56,
Subpart E, because it is a propellant that ignites or
defl agrates, as distinguished frombl asting agents such as bl ack
powder, or seismc cord, that detonate. |In this regard ROA
relies on the definition of "msfire" in section 56.6000:

The conplete or partial failure of explosive materi al
to detonate as planned. The termalso is used to

| abel ed Hole No. 5. This is the equivalent of Hole No. 16 being
| oaded, with intervening Holes Nos. 17, 18 and 19 unl oaded, and
Hol e No. 20 the next | oaded hole, which is consistent wwth the
June 22, 1993, | oading pattern.
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describe the explosive material itself that has failed
to detonate (enphasis added).

The plain | anguage of the definition section of 56.6000
defines "an expl osive" or "explosive material"™ as any substance
classified as an expl osive by the Departnment of Transportation
(DOT) in DOT regulations 49 CF. R "" 173.53, 173.88 and 173. 100.

Section 173.88 of the DOT regul ations defines liquid or solid
propel | ant expl osives that function by rapid conbustion rather
t han detonation as Class B Explosives. Thus, it is indisputable
that propellants such as pyrodex are "expl osives" and "expl osive
mat eri al” under section 56.6000.

Regul ati ons and statutes nust be interpreted to harnonize

rather than conflict with their intended purpose. See Enery

M ning Corp. v. Secretary of Labor, 744 F.2d 1411, 1414

(10th Cir. 1984). Here, it is obvious the word "msfire" in
section 56.6000 refers to any explosive material that has failed
to performand thereby remai ns hazardous. Consequently, this
provi sion nmust reasonably be interpreted to include a msfire of
any explosive that has failed to detonate or ignite. Thus, it is

clear the 40 bags of unignited pyrodex found at the Smth and
Adans Quarries immedi ately after Bassett's death are properly
characterized as section 56.6000 msfires. Any other
interpretation is ludicrous for it would exenpt pyrodex msfires
fromPart 56 even though pyrodex is a Part 56 expl osive.

b. The June 22, 1993, Blast Site
is the Site of the Fatality

The appearance of a quarry changes as benches are renoved
and quarrying progresses to lower |evels. Therefore, ROA
contends Ait [is] difficult to determ ne each |ocation where
pyrodex had been used and to correlate that |ocation with a
witten shot report.@ (Ex. C 10 at p.3). Thus, ROA argues that
the Secretary has not established that the June 22, 1993, pyrodex
bl ast was the site of Bassett's fatal accident.® Wile, as

“*ROA, inits brief, at p.3, n.6, citing Tr.Il at 308-310,
alleges it was deni ed due process because the Court placed the
burden on ROA to denonstrate the June 22, 1993, pyrodex shot was
not the site of the fatal accident. A fair reading of these
transcri pt pages reflects that, given the overwhel m ng evi dence
presented by the Secretary denonstrating the June 22, 1993,
pyrodex shot as the site of Bassett:s fatality, the Court ruled
the burden would shift to ROA to show where the acci dent
occurred, particularly if ROA despite its previous adm ssions,
was now relying on purported blasting reports that no | onger
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di scussed bel ow, the Secretary has satisfied his burden of proof
that June 22, 1993, msfires were the proxi mate cause of
Bassett's death, resolution of this issue is not material to the
di sposition of inportant issues in this case, such as the
adequacy of ROA's efforts to find and renove msfires. For if
RCA had exerci sed reasonabl e prudence foll ow ng the discovery of
four msfires shortly after the | ast docunented Section U 13
pyrodex shot on June 22, 1993, regardl ess of whether this

bl ast was the site of Bassett:s fatality one year later, at

| east 22 m sfires woul d have been found. D scovery of these

22 msfires would have alerted ROA given the potential use of
torches in a virtual mne field, to thoroughly inspect the Smth
and Adans Quarries for the additional 18 m sfires that were
found. In so doing, Bassett would probably be alive today.

Turning to the issue of the accident site |location, the
June 22, 1993, blasting report conclusively establishes that
Bassett was killed by a June 22, 1993, msfire. At the outset,
this conclusion is consistent with ROA's own initial accident
investigation. (See R-8). However, in an effort to refute its
own initial accident findings to mnimze the significance of the
di scovered msfires, ROA now attenpts to change the facts by
portraying the plain nmeaning of the |-4-8-12 | oading pattern on
the June 22, 1993, blasting report as indicative of a 1-4-8-12-
15-19-23-27-30-etc., loading pattern (repeating the pattern of
only two unl oaded hol es between Hole Nos. 1 and 4). (See Tr.| at
1050- 1051, 1057).

ROA's interpretation of the June 22, 1993, |oading pattern
is frivolous because: (1) ROA's claimwas rejected by
| nvestigators Luzi k, Fow er and Constant, who concl uded, based on
informati on provided by ROA, that the June 22, 1993, blasting
report established | oaded hol es 16-20-24-etc., foll owed | oaded
hole 12 (see, e.g., Tr.ll at 105-07); (2) ROA s purported
irregul ar |loading pattern of alternating configurations of two or
t hree unl oaded hol es defeats the purpose of pyrodex's intended
goal of creating even splitting and avoi ding radi al cracking;
(3) ROA's claimof different nunbers of unloaded holes at the
sane blast site is inconsistent with all other blast reports
whi ch show a constant nunber of unl oaded hol es between | oaded
hol es at each pyrodex shot (Ex. R-7); (4) ROA s purported | oading
pattern as illustrated in Ex. R-10A results in Hole No. 75,

exist. It is fundanental that the burden to rebut shifts to the
operator when the Secretary presents prinma facie evidence.
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rather than Hole No. 80, as the |last | oaded hole; and (5) ROA s
al | eged excul patory | oading pattern is belied by ROA's own

May 25, 1994, initial accident report wherein it concl uded
that,"[the fatal] undetonated expl osive material nust have been
remaining from|[the] lift blast conducted in June of 1993 ...."
(Ex R-8, p.2).

As if this were not enough, the 14 bags found at the rear
of seven different lift holes at the "death bench" included
several | oaded hol es separated by three unl oaded hol es, which
is entirely consistent with the June 22, 1993, |oading pattern
and inconsistent with all other blasting reports. (See Ex. R-10;
See also n.4, supra). |In this regard, Miurray could not explain
why Kelty, who supervised the | oading of the June 22, 1993, bl ast
site, would draw the diagram admtted as Ex. R- 10, reflecting a
June 22 | oading pattern of every forth hole at the fatal accident
site.® (See Ex. R-10; Tr.ll 663-66). Thus, the purported
| oadi ng pattern advanced by ROA at trial is insupportable as it
is inconsistent with all of the information and docunentation
concerning the June 22, 1993, |oading pattern provided to MSHA
officials by ROA during the course of the accident investigation.

ROA' s assertion that the pressure of the explosion in each
lift hole makes it difficult to determi ne the original |ocation
of msfired bags found at the rear of Iift holes is unconvincing.

Since the pyrodex bags are spaced to ignite in sequence in
extrenely small |ift holes approximately 1-7/8 inches in

di aneter, bags found at the rear of holes nust have been | oaded
the furthest distance fromthe nouth of the |ift hole.

Therefore, the sets of two bags found at the rear of eight lift
holes at the accident site (seven |ift holes plus the presuned
ignition of two bags at the blast |ift hole) are consistent with
the June 22, 1993, | oading pattern.

> Ex. R 10 is a diagram prepared by Kelty depicting the
acci dent bench as the June 22, 1993, blast site show ng the
| ocation of the 14 msfired pyrodex bags and a | oadi ng pattern of
every fourth hole corresponding to "[the] holes |oaded in 6/93."
Thi s di agram was given to Inspector Fow er by ROA Engi neer
Goldsmth who obtained it fromMirray. (Tr.l at 827-28). This
exhibit was marked for identification on January 12, 1995, at
which time ROA's counsel requested postponenent of adm ssion
until Miurray coul d authenticate the docunent. (Tr.| at 829-30).
Murray authenticated the exhibit on April 27, 1995. (Tr.Il 656-
57, 663-66). However, Ex. R 10 was never formally admtted.
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ROA:s contention that the bags di scovered by Batchel der were
inintact lift holes indicating underbreak (lift with intact lift
hol es) that was not present at the accident site is equally
unconvi nci ng. Luzi ks acci dent scene photographs depict pyrodex
conceal ed under caprock. Gven the 40 msfires found after the
fatal accident, it is apparent that many of the m sfires remai ned
inintact lift holes on the surface. ROAs assertion that the
entire June 22, 1993, bench |ifted with intact lift holes is
specul ati ve and unsupported by the facts.

Finally, an adm ssion is any oral or witten statenent,
or conduct, of a party, or his representative, which is
inconsistent with respect to the claimof that party with
respect to sone fact relevant to the issues at trial.
Jerone Prince, Richardson On Evidence, " 218 (10th ed. 1973).
Adm ssions are entitled to great weight if they were nmade
under st andably and deliberately; if they are of pure fact within
t he know edge of the party; if they were nade under conditions
and circunstances conducive to veracity; and if they are not
overborne by other facts in evidence. 1d. at " 229.

ROA's May 25, 1994, accident report finding that Bassett's
fatality occurred at the site of the June 22, 1993, msfires is a
probative adm ssion worthy of great weight. This finding was
based on ROA's own bl asting reports as well|l as facts personally
known to ROA bl asting personnel. This finding is presunptively
trut hful because ROA woul d have no reason to lie given this
adm ssion's damagi ng nature. As a final matter, this adm ssion
i's supported by the accident investigators' observations of the
two msfires near Bassett's body as well as the 14 additional
m sfires subsequently found by ROA nearby in seven |ift holes.

RCOA now seeks to distance itself fromthe adm ssions nade in
its initial My 25, 1994, accident report. Thus, ROA has issued
a Arevisedl February 17, 1995, accident report in which ROA
attenpts to nove the fatal accident site fromthe June 22, 1993,
bl ast | ocation to sone other unspecified |location in the U 13
section of the Smth Quarry, based on blasting reports that no
| onger exist for "possible pyrodex shots" that m ght have
occurred. (Ex. G10). ROA s revised accident report is
sel f-serving, speculative, undocunented, and of little probative
value. (See Exs. R-8, C10 at p.4; and n.4, supra). It is also
noteworthy this revised accident report was first provided to
MSHA on February 27, 1995, nore than one nonth after the initial
trial phase in these proceedings. (Tr. 561-62).

17



Wiile | am m ndful that MSHAss investigation reveal ed the
acci dent bench is 10 feet shorter in width than the June 22,
1993, bench, the accident bench is only two feet shorter,
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35 feet as conpared to 37 feet, in depth. (Tr.l at 685-87).

Wth respect to the relatively small difference in depth, Mirray
conceded on cross-exam nation the di nensions of benches change
slightly with depth. (See Ex. R 6, p.3; Tr.Il at 566). Wth
respect to the 10 foot variation in width, it nust be noted that
the MSHA investigators had no reason to take precise nmeasurenents
as ROA officials Kelty, Murray, and Goldsmth, as well as union
representative Price Lewis, had all agreed the fatal site was the
June 22, 1993, blast. (See, e.g., Tr.l at 816-19). Therefore,

t he apparent variation in bench wwdth is far outwei ghed by the

ot her evidence of record. Thus, the Secretary has established
the June 22, 1993, blast site was the scene of Bassett's May 20,
1994, fatality. (See Ex. R 8, p.2).

c. The Applicable Significant and Substanti al
and Unwarrant abl e Fail ure Standards

A violation is properly designated as significant and
substantial if there is Aa reasonable |ikelihood that the hazard
contributed to will result in an event in which there is
[a serious] injury.0 U S Steel Mning Co., 6 FMSHRC 1834,

1836 (August 1984). In addressing the significant and
substantial question, the Conm ssion has noted the |ikelihood of
injury nust be evaluated in the context of an individual:s

conti nued exposure during the course of continued normal m ning
operations to the hazard created by the violation. Halfway,
Inc., 8 FMBHRC 8, 12 (August 1986); U S. Steel Mning Co.,

7 FMBHRC 1125, 1130 (August 1985); U. S. Steel M ning Conpany,

6 FMSHRC 1573, 1574 (July 1984).

Here, continued normal m ning operations involved the
routi ne channel burning process. It is evident, as illustrated
by the tragic events of this case, that the hazard contributed to
by the alleged violations, i.e., a flanme in close proximty to
msfires, resulted in a fatal event, i.e., an expl osion.
Consequently, the alleged violations in these proceedings, if
established by the Secretary, were properly characterized as
significant and substantial in nature.
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Unwarrantable failure is "aggravated conduct, constituting
nore than ordinary negligence, by a mne operator in relation to
a violation of the Act." Enmery M ning Corporation, 9 FMSHRC 1997
(Decenber 1987); Youghi ogheny & Chi o Coal Conpany, 9 FMSHRC 2007
(Decenber 1987); Secretary of Labor v. Rushton M ni ng Conpany,

10 FMBHRC 249 (March 1988). In distinguishing aggravated conduct
from ordi nary negligence, in Youghi ogheny & Chio the Conm ssion
st at ed:

W stated that whereas [ordinary] negligence is conduct
that is > nadvertent,: >t houghtless,: or > nattentive,:
unwar r ant abl e conduct is conduct that is described as
'not justifiable:= or > nexcusable.: Only by construing
unwarrantabl e failure by a m ne operator as aggravated
conduct constituting nore than ordinary negligence, do
unwarrant abl e failure sanctions assune their intended
distinct place in the Act's enforcenent schene.

9 FMSHRC at 2010.

U timate Findings and Concl usi ons

In addressing the matters in issue, there is one rel evant
and crucial fact concerning the quarry process. Blasting
material is always placed in or near the first and last lift
hole, as well as near the rear of all loaded lift holes, to
ensure separation of the bench fromthe granite formation. The
channel burner operator tracks the placenent of the previously
positioned blasting material when he torches the sides and rear
of the next |ower bench. Consequently, it is of paranount
i nportance to nmake every reasonable effort to di scover and renove
all potential msfires in order to mnimze, if not avoid, the
catastrophic events that occurred in this case. If the |ikelihood
of msfired pyrodex was apparent, but overl ooked or ignored, the
Secretary nust prevail.

ROA, in its brief, argues that negligence is not relevant to
the question of fact of the violation. Therefore, ROA asserts
Asubstantial errors of |lawli were commtted when the Court stated
at trial that a fundanental issue in these proceedi ngs was
whet her ROA knew or shoul d have known m sfires were present at
the accident site.® (ROA br. at p.8, n.2). ROA msses the

® ROA al so contends the Court interfered with its right to
present its case because the Court refused to all ow Arel evant
cross-exam nation intended to rebut MSHAss case.i (ROA br. at
p.8, n.2). \Wiile the extensive eight day transcript in this
proceedi ng reflects ROA was given every opportunity to present
its case, this allegation nmust be briefly addressed. As stated
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point. Although operators are strictly liable for their

viol ati ve conduct, the requisite precautions necessary to satisfy
the mandatory safety standards pertaining to post-blast hazards
are dependent upon whether there were any signs of potential
msfires at the blast site. ROAs apparent failure to take any
meani ngful action to find additional msfires after four msfires
were discovered is material to the fact of occurrence of each of
the cited standards, i.e., inadequate exam nation for m sfires,
resunption of work in a blast site, open flanes near explosive
mat eri al, and, inadequate training.

a. Ctation No. 4282251
30 CF.R " 56.6311(b)

As a result of MSHA' s accident investigation, ROA was
i ssued 104(d)(1) G tation No. 4282251 for an alleged violation
of the mandatory safety standard in section 56.6311(b), 30 C.F.R
" 56.6311(b). Section 56.6311 provides:

" 56.6311 Handling of msfires

(a) Faces and nmuck piles shall be exam ned for msfires
after each bl asting operation.

(b) Only work necessary to renove a msfire and protect
the safety of mners engaged in the renoval shall be

on the record, ROA's right to present its case nust be bal anced
by the Court:s responsibility to regulate the course of the
heari ng under Conm ssion Rule 55, 29 C.F.R " 2700.55, in order
to ensure a fair and accurate record. (See Tr.|l at 970-75; see
also Tr.l at 963, Tr.Il at 247). In this regard, the Court
stated, although it "repeatedly permtted the [contestant] to
pursue |ines of questioning [it] deenfed] to be irrelevant, there
cones a tinme when the Court nust Iimt the cross-examnation to

i ssues that are pertinent to this proceeding.® (Tr.Il at 972-73).
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permtted in the affected area until the msfire is
di sposed of in a safe nmanner.

(c) Wien a msfire cannot be disposed of safely, each
approach to the area affected by the msfire shall be
posted with a warning sign at a conspi cuous |location to
prohibit entry, and the condition shall be reported

i mredi ately to m ne managenent.

(d) Msfires occurring during the shift shall be
reported to m ne managenent not |ater than the end of
the shift.

ROA argues that it properly disposed of the four msfired
bags of pyrodex found by Batchel der and noted by Kelty on the
June 22, 1993, blasting report. Consequently, ROA asserts the
Secretary has failed to denonstrate a violation of this cited
mandat ory standard. However, this mandatory standard, when read
inits entirety and in conjunction with subsection (a), requires
adequat e post-bl ast inspection procedures for the purpose of
finding and disposing of msfires. Surely, a perfunctory
post - bl ast inspection that results in the discovery and proper
di sposal of one msfire, while overl ooki ng nunerous ot her
m sfires, would not satisfy this mandatory safety standard.

I n applying the provisions of section 56.6311, it is
inportant to note the Comm ssion has recogni zed that mandatory
safety standards nust be broadly adaptable to a nyriad
of circunstances. Kerr MGee Corp., 3 FMSHRC 2496, 2497
(Novenber 1981). Consequently, resolution of the fact of
occurrence issue requires an anal ysis of whether an adequate
post-blast granite quarry inspection occurred. Thus, the
adequacy of ROA's efforts to find and renove msfires at the
June 22, 1993, shot nust be viewed in the context of
di stinguishing granite quarry operations fromblasts at nuck
piles or blasts for the purpose of extracting crushed stone.
(Tr.11 at 15-16).

ROA' s assertion that the plain nmeaning of section 56.6306(Q)
"clearly requires a single post blast examnation"” for granite
quarry operations is mndless, and, inconsistent wwth ROA s
proposed findings and conclusions. (ROA br. at 19). Ganite
guarrying involves the renoval, during an approxi mate ten day
period, of nmulti-ton benches with potential explosives conceal ed
inthe mddle and rear of |lift holes. Even ROA, in its findings
and concl usions, admts the post-blast inspection period
consists of a series of exam nations by powdernmen and quarrynen
for msfires, just as they exam ned the face, as new stone is
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exposed after each line in the bench is toppled and renoved
during the ten day bench renoval period. (See ROA Proposed

Fi ndings at p.4, Finding Nos. 24, 30, and 31; Tr.ll at 15-16).
Thus, Batchelder's discovery, seven to ten days after the

June 22, 1993, shot, when the face of the bench was retreating as
each slab line was toppled by the front-end | oader and hoi sted by
the derrick operator, occurred during the post-blast inspection
peri od.

Havi ng determ ned ROA had an obligation to seek and renove
m sfires throughout the bench renoval process, we turn to the
di spositive question of whether ROA knew or shoul d have known,
t hrough the exerci se of reasonabl e prudence, of the undi sputed
systematic inconplete ignition (40 unexpl oded bags) of its non-
routi ne, experinental pyrodex shots perfornmed from February
through July 1993.7 Assuming, arguendo, that ROA had no cause
for concern after view ng and exam ning the pyrodex bl asted
benches prior to Batchelder's discovery, ROA certainly was on
noti ce one week after the June 22, 1993, blast when four pyrodex
m sfires were noted by Kelty.

To determ ne the significance of these four msfires, it is
hel pful to revisit the pyrodex blasting procedures. These
procedures called for sequential ignition of spaced bags of
pyrodex, w thout any connecting ignition sources, frombags wth

el ectric squibs placed in the nouth of lift holes. Batchelder,
in awitten statenent, reported he did not find any electric
mat ches or squi bs in the bags he di scovered during the renoval of
the June 22, 1993, bench. Thus, it is reasonable to assune that
t hese bags were not front lift hole bags. Therefore, they could
have cone fromthe center of the hole if they were fromfour
separate holes. This would reflect eight additional msfires
(two bags in the rear of each of these four holes).
Al ternatively, the four discovered bags could have cone from
the rear of two holes. The failure of these two pair of rear
bags to be ignited by the m ddl e bags should have alerted a

" ROA objects to the characterization of these five
docunented (by blasting reports) pyrodex shots as non-routine or
experinmental. However, these blasts are the only docunented
production uses of pyrodex by ROAin its 90 year history. (See
Tr.1 at 592-94).
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reasonably prudent person famliar with pyrodex blasting of a
potential for systematic failure of rear bag ignition as well as
a possible failure of mddle bag ignition.

Thus, it is clear that the discovery of four pyrodex
m sfires either ensured the existence of additional msfires, or,
at the very least, was a significant indication of the potenti al
for a systematic failure of rear bag ignition. Wth respect to
washing of lift holes, ROA failed to call Kelty or Reynolds to
testify regardi ng whet her they had washed down the lift hol es.
In any event, even ROA expert w tness Chapman Young opi ned that
washi ng hol es after bags had been found is not an adequate
response when msfires are suspected but the exact |ocation of

the msfires is unknown. In such instances, Young stated it is
prudent to "probe [the holes] in some fashion to investigate
them if the msfire locations are unknown. (Tr.1l 972-73).

In the absence of any neaningful efforts to search for and
renove additional msfires prior to Bassett's death, ROA failed
to performthe "work necessary to renove msfires" as required by
section 56.6311(b). The Secretary, therefore, has established
the fact of occurrence of the cited significant and substanti al
vi ol ati on.

Wth respect to the question of unwarrantable failure, it is
inportant to note any potential msfires would not harm essly
remai n under tons of rock. On the contrary, these msfires
woul d be exposed on the surface as the bench is renoved.
Significantly, 40 m sfired bags were found after Bassett's death

Kelty's failure to take any neani ngful action to probe caprock
in search of the apparent |ikelihood of additional m sfires,
particularly in view of the channel burning quarrying process,
evi denced a callous disregard for the hazards associ ated
with msfires in the presence torch flanmes. Such conduct is
i nputable to ROA and clearly constitutes the requisite aggravated
conduct to sustain the Secretary's unwarrantable failure charge.

See Rochester & Pittsburgh Coal Co., 13 FMSHRC 189, 194-98
(February 1991).

Finally, ROA's attenpt to mtigate its negligence by
asserting Bassett did not adequately clean and check the vicinity
of the accident prior to channel burning is unavailing. (See,
e.g., Tr.1l at 893-94). |In this regard, the Conm ssion has
stated that a requirenent that enpl oyees work cautiously Adoes
not | essen the responsibility of operators under the Mne Act, to
prevent unsafe conditions.@i Eagle Nest I|ncorporated, 14 FMSHRC
1119 (July 1992).
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Accordingly, 104(d)(1) Ctation No. 4282251 is affirned.
G ven the large size of the operator, the extrenely high degree
of negligence, the grave consequences of the violation, and, the
absence of any significant mtigating factors, the maxi mum civil
penalty of $50,000 is assessed for Citation No. 4282251.

b. Order No. 4282255
30 C.F.R_" 56.6306(b)

The accident investigation resulted in the issuance
of 104(d) (1) Order No. 4282255 for an all eged significant
and substantial violation of section 56.6306(g), 30 C.F.R
" 56.6306(g). The effective date of this mandatory standard was
January 31, 1994. 58 Fed. Reg. 69596 (1993). Section
56. 6306(g) provides:

" 56.6306 Loading and bl asting

*x * * * % %

(g) No work shall resune in the blast area until a
post - bl ast exam nati on addressing potential Dbl ast-

rel ated hazards has been conducted by a person having
abilities and experience that fully qualify the person
to performthe duty assigned (enphasis added).

The violation of section 56.6311 for failing to adequately
perform a post-blast inspection and renove msfires is
di stingui shable froma violation of 56.6306(g). Section 56.6311
concerns creating a hazardous condition by failing to adequately
search for and renove msfires. Section 56.6306(g) concerns
exposi ng personnel to the hazardous condition created by the
violation of 56.6311. Bassett would not have di ed had he not
resuned work on May 20, 1994, at the June 22, 1993, U 13 bl ast
site.

ROA argues that Order No. 4282255 nust be vacated because it
is an inperm ssible retroactive application of a standard that
becane effective at |east seven nonths after ROA's | ast pyrodex
shot in July 1993. In response, the Secretary asserts the cited
vi ol ation occurred on May 20, 1994, when Bassett was assigned to
conti nue channel burning operations in the absence of an adequate

post - bl ast exam nation that addressed potential blasting
hazar ds.

The essence of ROA's contention is that the resunption of

work prohibition in potentially unsafe blasting areas does not
apply to areas that were blasted prior to January, 31, 1994, the
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effective date of section 56.6306. The limted applicability of
this inportant mandatory standard would result in the anomal ous
situation where a channel burner operator:zs |life could be put at
risk with inpunity sinply because of the date of the hazardous
m sfire. Such an interpretation cannot be reconciled with the
intent of the mandatory safety standard.

In addition, ROA argues that it already resuned work at the
bl ast site when it continued to quarry the June 22, 1993, bench.
However, the concept of resunption of work is a continuing
process. An operator cannot escape liability under section
56.6306(g) sinply because it "resuned work"™ prior to the
i npl enmentation of this standard.

Nor is ROA prejudiced by the obligation to ensure a safe
wor kpl ace, particularly one in which torches are used near
potential msfires. Rather, ROA is responsible for know ng about
and inplementing this mandatory safety precaution as of its
effective date on January 31, 1994. Thus, when ROA assi gned
Bassett to channel burn on May 20, 1994, it did so at its own
risk. Accordingly, 104(d)(1) Order No. 4282255 is affirned.
In view of the extrenely high negligence and serious gravity
associated with this violation as di scussed above, a civil
penalty of $40,000 is inposed for violation of this mandatory
safety standard.

c. Order No. 4282256
30 CF.R " 56.6904

As a result of Bassett's fatality, ROA was cited for
viol ation of section 56.6904, 30 CF. R " 56.6904. This safety
st andard provi des:

" 56.6904 Snoke and open fl anes

Snoki ng and use of open flanmes shall not be permtted
within 50 feet of explosive material except when

separ ated by pernmanent nonconbustible barriers. This
standard does not apply to devices designed to ignite
safety fuse or to heating devices which do not create a
fire or explosion hazard.

ROA argues the application of this standard requires actual
knowl edge of both the | ocation and existence of explosive

material. (ROA br. at 26) It is clear this mandatory standard
requi res actual know edge of the | ocation of the expl osive

mat eri al because it prohibits conduct, i.e., use of an open
flame, wthin a defined 50 foot area. It is also clear that ROA
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had actual know edge of the exact |ocation of the pyrodex

expl osive material by lift hole nunber, and placenent |ocation
within each |loaded lift hole. In fact, ROA s blasting reports
were "road maps" documenting the | ocation of each pyrodex bag.

Finally, it is evident that ROA had actual know edge that
t he channel burner operator would be burning in close proximty
to the area where pyrodex bags had been placed at the rear of
lift holes. In fact, ROA's own w tness, channel burner operator
David Gono, admtted the greatest danger is channel burning the
rear channel, which intersects the previously |oaded lift holes,
because pyrodex bags were al ways placed near the back of these
hol es to ensure bench separation in the rear. (Tr.Il at 832-34).

Havi ng actual know edge of the placenent of this expl osive
material and the fact that a torch flame would ultimately be used
within several feet of its placenent, ROA now seeks to escape
liability because it ignored the signs of a potential systematic
ignition failure in the rear of the lift holes. However, the
m sfires, discovered by Batchel der and noted by Kelty, provided
ROA with constructive know edge of the Iikelihood of the
conti nued exi stence of the | oaded explosive material. Thus,

ROA' s actual know edge of the | ocation of the subject explosives
and the use of torch flames nearby, coupled wth its constructive
knowl edge of the explosive's continued existence provides a basis
for liability under section 56.6904.

Sinply put, having closed its eyes to this potentially
extrenely hazardous condition, ROA cannot hide behind its | ack of
awar eness. Accordingly, Oder No. 4282256 is affirmed. The
extrenely high negligence and serious gravity associated with
this violation warrants the inposition of a $40,000 civil
penal ty.

d. Order No. 4282257
30 CF.R " 56.6300(a)

Finally, ROA was cited for a violation of the nmandatory
standard in section 56.6300(a), 30 CF.R " 56.6300(a), which
provi des:

" 56.6300(a) Control of blasting operations
(a) Only persons trained and experienced in
t he handl i ng and use of expl osive materi al

shal |l direct blasting operations and rel ated
activities.
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(b) Trainees and i nexperienced persons shal
work only in the i medi ate presence of
persons trained and experienced in the
handl i ng and use of explosive materi al
(enphasi s added).

As a threshold matter, ROA seeks to have it both ways. On
t he one hand, ROA argues that propellant expl osives such as
pyrodex shoul d not be governed by Part 56 because they are
different fromdetonating expl osives. On the other hand, ROA
asserts Kelty and Reynol ds: experience wth detonating expl osives
qualifies themto use propellant explosives. Ooviously, the
Aexperienced in the handling and use of explosive nmaterial
| anguage contained in section 56.6000(a) nust not be broadly
construed. Rather, the standard requires blasting personnel to
be trained and experienced in the particul ar expl osi ve being
used. One need | ook no further than ROAs 26 percent June 22,
1993, msfire rate to conclude that Kelty and Reynol ds were not
properly trained in the use of pyrodex.

Significantly, in addition to requiring expertise in
Abl asti ng operationsf@, the 56.6000(a) standard al so requires
training in Arelated activities@ such as post-blast inspections
and msfire renoval. Kelty=s failure to take any neani ngfu
action to determne if other msfires occurred after the four
bags were found by Batchel der, given the sequential ignition
process, alone establishes inadequate training in Arel ated@ post -
bl ast activities. Consequently, the evidence clearly supports
the fact of occurrence of a significant and substantial violation
of the cited nmandatory safety standard.

Wth respect to whether this training violation is
attributable to ROAss unwarrantable failure, ROA blanes its
numerous msfires on the instructions provided to it by Barrett
of the Hodgdon Powder Conpany during his four test shots in 1986
and one test shot in 1987. For exanple, ROA geophysics expert,
Chapman Young, maintains Barrett:s spaced | oadi ng procedure was
fl awed because m croscopic noisture in a lift hole would prevent
sequential ignition. Consequently, ROA argues Barrett did not
adequately warn it about the effects of npbisture on the ignition
process. |In contrast, Barrett attributes the systematic ignition
failure to ROAss inproper use of stemm ng to pressurize the
hol es.

Resol ution of whether Barrett:s pyrodex | oadi ng procedure
was flawed is unnecessary for disposition of the unwarrantable
failure issue. Regardless of the efficacy of Barrett:s
instructions, there is evidence that Barrett:zs instructions were
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not followed. |Inspector Fow er testified that he questioned both
Kelty and Reynolds in the presence of Miurray about whether the
June 22, 1993, lift holes were pressurized. Neither Kelty nor
Reynol ds recall ed pressurizing the holes. (Tr.l at 588-89).

Moreover, it is not clear whether Kelty or Reynolds were
trained by Barrett. Barrett did not recall ever neeting them
Nei ther Kelty nor Reynolds testified. Wat is clear is that
RCOA personnel received no neaningful training in the use of
pyrodex during the approximate six year period between Barrett:s
| ast 1987 test shot and ROA=s use of pyrodex beginning in
February 1993. ROA seeks to mnimze this six year hiatus in
pyrodex training as unnecessary Arefresher training.@ (Tr.I1l at
346; ROA br. at p.15). | viewthis six year lack of interim
training as evidence of an inexcusable and cavalier use of
pyrodex expl osives by inexperienced and i nadequately trained
i ndi vi dual s.

Finally, Kelty=s failure to order any neani ngful searches
for additional msfires after four pyrodex bags were found during
t he bench renoval process, given the separated charge sequenti al
ignition blasting procedure, is further evidence of a grievous
| ack of training justifying the Secretary:zs unwarrantable
failure charge. Significantly, despite the efficacy of Barrett:s
| oadi ng procedure, Bassett:s death could have been prevented if
post - bl ast inspection procedures had been conpetently conduct ed.

Accordingly, 104(d)(1) Order No. 4282257 is affirnmed. The
extrenely high negligence exhibited by ROAs failure to properly
train its blasting personnel in the use of pyrodex and the
significance of sequential msfires, as well as the serious
gravity that resulted fromthis lack of training, justifies the
i mposition of the maximum statutory civil penalty of $50, 000.

ORDER

In view of the above, the Secretary:=s notion to vacate
104(d) (1) Order Nos. 4282252, 4282253, 4282254 and 4282258
| S GRANTED. Consequently, Rock of Age's contests in rel ated
Docket Nos. YORK 94-77-RM YORK 94-78-RM YORK 94- 79- RM and
YORK 94-83-RM ARE GRANTED

| T 1S ORDERED that 104(d) (1) G tation No. 4282251, and,
104(d) (1) Order Nos. 4282255, 4282256 and 4282257 ARE AFFI RMED
Consequent |y, Rock of Ages Corporation:s contests in related
Docket Nos. YORK 94-76-RM YORK 94-80-RM YORK 94-81- RM and
YORK 94-82-RM ARE DENI ED.
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| T 1S FURTHER ORDERED t hat Rock of Ages Corporation pay a
total civil penalty of $180,000 within 30 days of the date of
this decision in satisfaction of the 104(d)(1) Ctation and
Orders affirnmed herein. Upon tinely recei pt of paynent, the
civil penalty matter in Docket No. York 95-55-M 1S DI SM SSED.

Jerol d Fel dman
Adm ni strative Law Judge
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Henry Chajet, Esq., Patton Boggs, L.L.P., 2550 M Street, N W,
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David L. Baskin, Esq., Ofice of the Solicitor, U S. Departnent
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